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Hanaman, Cathlene

From: Eichmeyer, Anne

Sent: Tuesday, December 02, 2008 3:53 PM

To: Hanaman, Cathlene

Cc: Peterson, Eric

Subject: Draft Request

Attachments: Draft Request- Christian Science Committee.doc

Helio Ms. Hanaman,

| am an intern working with Senator Taylor. | have attached a request for an amendment that the office would like drafted.
Thank you,

Anne Eichmeyer

Draft Request-
Christian Sclen...
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REQUEST FOR AMENDMENT

1. Add anew subsection to 491 to Chapter 939 (within the subchapter relating to
Defenses to Criminal Liability) that reads:

*§ 939.491. Reasonable use of treatment by spiritual means for healing.
(1) ltis an affirmative defense to any prosecution arising from the death, bodily harm, or

reat ilv harm of a child attributable to a failure to provide medical care that the

provision of treatment by spiritual means in lieu of medical care was reasonable under
the circumstances.

(2) The following factors shall be relevant for purposes of evaluating reasonableness under
subsection (1} of this section:

(a) The age, maturity, and capacity of the child;

(b) The condition for which the child was being treated:

(c) Whether the child exhibited clear symptoms of a condition that is life-threatening or would
result in serious disability:

(d) The length of time during which the child experienced the condition;

(e) The likelihood that medical treatment would have succeeded in remedying the child’s
condition including consideration of the risks of harm or negative side effects associated

with undergoing medical treatment and the risks of harm from failure to provide medical

treatment:

(f) The past experience of the family in relying upon medical treatment; and
(g) The past experience of the family in relying upon spiritual treatment.”; and

2. Delete the subsection (6) of Wis. Stat. Ann. § 939.491 (relating to the crime of Physical
Abuse of a child) in its entirety.
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@ AN ACT ; relating to: @gjefense to criminal prosecutions for use of
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FEHGAD treatment in lieu of medical treatment on a child.

Analysis by the Legislative Reference BW M

Under current law, a person is not guilty of the crime of physical abdse of a child
> soley because the person provides a child with i eatment by spiritual
means instead of medical or surgical treatment. This bill cr¢ates a general
affirmative defense for a person who reasonably uses, on ¥ persory nder the age of
18, spiritual treatment instead of medical treatment. -
For further information see the state and local fiscal estlmate which will be

printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

3 SECTION 1. 948.03 (6) of the statutes is repealed.
4 SECTION 2. 93%<.45 (5m) of the statutes is created to read:
RE N
@ ot @(5m) (a) When the actor’s conduct is in good faith and is a reasonable
@ use of spiritual, prayer, or religious treatment in lieu of medical treatment for an

7 individual who has not attained the age of 18 years.
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SECTION 2

(b) The following factors are relevant in determining whether the use of

spiritual, prayer, or religious treatment in lieu of medical treatment was reasonable

ok

¥
the A% °
2. The health condition for which the individual under/18 was being treated by

for purposes of par. (a): Ahe ¢%
1. The age and mental capacity of the individual under ,((8

should have been, recognized by the actor as symptoms of a life-threatening

condition or of a condition that would result in great bodily ha%zn.
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4. The length of time that Mdic\:dual under/18 had the(condition or the

symptoms. A
5. The likelihood that medical treatment would have eliminated the

condition.
or”
6. Any risk of harm %_zegative side effects of medical treatment for the

condition. = At

treatment.



SECTION 1. 948.03 (6) of the statutes is repealed.

SECTION 2. 939.45 (5m) of the statutes is created to read:

939.45 (Sm) (a) When the parent or guardian’s conduct is in good faith and is a
reasonable use of spiritual, prayer, or religious treatment in lieu of medical treatment for
a condition for an individual who has not attained the age of 18 years.

(b) The following factors are relevant in determining whether the use of

spiritual, prayer, or religious treatment in lieu of medical treatment was reasonable
for purposes of par. (a):

1. The age and mental capacity of the individual under the age of 18.

2. The health condition for which the individual under the age of 18 was being
treated by spiritual, prayer, or religious treatment.

3. Whether the individual under the age of 18 exhibited symptoms that would

be, or should have been, recognized by the actor as symptoms of a life—threatening
condition or of a condition that would result in great bodily harm.

4. The length of time that the individual under the age of 18 had the condition

or the symptoms.

5. The likelihood that medical treatment would have eliminated the condition.

6. Any risk of harm or negative side effects of medical treatment for the

condition.

7. Any risk of harm from failure to provide medical treatment for the condition.

8. The experience of the family of the individual under the age of 18 in relying
upon medical treatment.

9. The experience of the family of the individual under the age of 18 in relying
upon spiritual, prayer, or religious treatment.

SECTION 3. 448.03 (6) of the statutes is amended to read:

448.03 (6) PRACTICE OF CHRISTIAN SCIENCE. No law of this state regulating the
practice of medicine and surgery may be construed to interfere with the practice of
Christian Science. A person who elects Christian Science treatment in lieu

of medical or surgical treatment for the cure of disease may not be compelled to
submit to medical or surgical treatment, except where such treatment is otherwise
required under the laws of this state, including, but not limited to, the State’s
authority to take custody of and provide immediate medical treatment to a child
pursuant to Wis. Stat. §§ 48.19(1)(d)5. and 48.20(4).
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eatment instead of medical treatment.
For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

he people of the state of Wisconsin, represented in senate and assembly, do
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e e e s e o S

o b

939.45 (5m) (a) en the actor’s conduct is in good faith and is a reasonable

use of splrltual, prayer, or religious treatment in lieu of medical treatment for a ,

e,

—_— e

condition for an individual who has not attained the age of 18 M

\\ - -



© ® N ;M Ul B W N e

[ N S O T s e
= o O 0 3 O Ot s W N = O

" 2009 - 2010 Legislature _2- LRB-1147/1

: CMH:bjk:ph
BILL ~ SEcTION 1

(b) The following factors are relévant in determining whether the use of
spiritual, prayer, or religious treatment in lieu of medical treatment was reasonable
for purposes of par. (a):

1. The age and mental capacity of the individual under the age of 18.

2. The health condition for which the individual under the age of 18 was being
treated by spiritual, prayer, or religious treatment.

3. Whether the individual under the age of 18 exhibited symptoms that would
be, or should have been, recognized by the actor as symptoms of a life-threatening
condition or of a condition that would result in great bodily harm.

4. The length of time that the individual under the age of 18 had the condition
or the symptoms.

5. The likelihood that medical treatment would have eliminated the condition.

6. Any risk of harm or negative side effects of medical treatment for the
condition.

7. Any risk of harm from failure to provide medical treatment for the condition.

8. The experience of the family of the individual under the age of 18 in relying
upon medical treatment.

9. The experience of the family of the individual under the age of 18 in relying
upon spiritual, prayer, or religious treatment.

SECTION 2. 948.03 (6) of the statutes is repealed.

(END)
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1 Insert A:

Also under current law, a person who elects Christian Science treatment in lieu
of medical or surgical treatment for the cure of disease may not be compelled to
submit to medical or surgical treatment. The bill specifies that this prohibition does
not apply where medical or surgical treatment of a child is required under current
provisions that permit a child to be taken into custody if the child is suffering from
illness or injury or is in immediate danger from his or her surroundings, or to be
taken to a hospital or a physician if the child is believed to be suffering from a serious
physical condition which requires either prompt diagnosis or prompt treatment, or
if medical or surgical treatment is otherwise required by law.

Insert 1-4:

SECTION 1. 448.03 (6) of the statutes is amended to read:
448.03 (6) PrACTICE OF CHRISTIAN SCIENCE. No law of this state regulating the
practice of medicine and surgery may be construed to interfere with the practice of

Christian Science. A person who elects Christian Science treatment in lieu of

medical or surgical treatment for the cure of disease may not be compelled to submit

to medical or surgical treatment, unless medical or surgical treatment of a child is
required un .48.1971 . or 48.20 (4), or is otherwise required .
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History: 1975 c. 383,421; 1977 ¢. 164; 1979 ¢. 317, 1985 a. 29; 1987 a. 40, 399; 1989 a. 31, 229; 1991 a. 23; 1993 a. 105, 107, 490; 1995 a. 27, 201; 1997 a. 67, 175, 311;
1999 a. 32, 180; 2001 a. 89; 2005 a. 96, 292; 2007 a. 97.
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Insert 1-7
\30& When the actor is a parent or guardian of an individual who has not attained
the age of 18 years and the actor’s conduct is in good faith and is a reasonable use
of spiritual, prayer, or religious treatment in lieu of medical treatment for a condition

for the individual.
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From: Peterson, Eric
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To: LRB.Legal

Subject: Draft Review: LRB 09-1147/2 Topic: Defense to death or harm to child arising from failure to

provide medical care

Please Jacket LRB 09-1147/2 for the SENATE.




